
Virginia LawyerV O L .  7 2 / N O .  4  •  D e c e m b e r  2 0 2 3

The Official Publication of the Virginia State BarTh OfOffifi i ll P blblii ti ff th
VIRGINIA LAWYER REGISTER

The Construction Law and Public Contracts Issue
Also:   Private Cemeteries in Virginia

Use of Confidentiality and Non-Disparagement Agreements  
and Bench-Bar Dinner Honors Diverse Judges

Also
: Ski Pa

tro
l La

wyers



Virginia Lawyer
The Official Publication of the Virginia State Bar

Features
Noteworthy

December 2023
Volume 72/Number 4

VIRGINIA LAWYER REGISTER

Columns

44   Highlights of the October 13 VSB 
Council Meeting

44   Volunteers Sought for VSB Board 
and Committee Vacancies

45   Volunteers Sought for 
Local Disciplinary District 
Committees

46  YLC Hosts Bench-Bar 
Dinner Honoring Diverse 
Judges

47  2023 Pro Bono Conference
48 In Memoriam

Departments

52 Notices to Lawyers
53 Disciplinary Summaries
54 Disciplinary Proceedings

10 President’s Message
12 Executive Director’s Message 
14 Bar Counsel’s Message
49 Risk Management
50 Wellness
51  Law Libraries
62 The Last Word 

8 Corrections
8 Jest is for All 
59 Professional Notices
61  Classified Ads
61 Advertiser’s Index

About the cover: The Construction Law and Public Contracts Section Board of Governors photographed at the 44th Annual Construction Law and Public Contracts 
Seminar at the Boar’s Head Resort in Charlottesville. Front row: Tara L. Chadbourn, Sarah Kathryn Stahling, Alison R. Mullins
Back row: Spencer M. Wiegard, vice chair; Chandra D. Lantz; Joshua C. Johnson; Jonathan R. Wright; Quinton B. Callahan; Jonathan J. Straw, chair; Jesse B. Gordon; Arnie B. 
Mason, treasurer; Mark A. Burgin; James R. Harvey III
Board Members not pictured: Lauren P. McLaughlin, secretary; and Joseph S. Guarino; Ex Officio: Hon. David W. Lannetti and Hon. Scott R. Geddes; YLC Liaisons: Zahra S. 
Abrams and Emma C. Greger. Photograph by Deirdre Norman. Post-production by Kaylin Bowen.

THE CONSTRUCTION LAW  
AND PUBLIC CONTRACTS ISSUE
18  The Construction Law Issue

by Jonathan J. Straw
19  Build America, Buy America: Be Aware

by Daniel D. Rounds
22  Federal Enclave Law: Do Recent Changes in Virginia

Construction Law Apply on Federal Land?
by James R. Harvey and Gaela Normile

25  Do I Need a License to Do That? The When and Why of Virginia 
Contractor and Trade Licensing
by Spencer M. Wiegard

GENERAL INTEREST

29  Private Cemeteries in Virginia: The Law of Ownership, Maintenance,  
and Access 
by Earnie Porta

33  Virginia, Too. New Virginia Law Restricts Use of Confidentiality and 
Non-Disparagement Agreements Related to Sexual Assault or 
Harassment
by Ryan Glasgow and Reilly Moore

36  Construction-to-Permanent Financing Under Dodd-Frank’s ATR Rule 
and QM Safe Harbor
by James M. Milano and Devin Leary-Hanebrink

39  United States v. A Quantity of Candy and 
other Comical Case Names
by Jessiah Hulle

42  The Ski Patrol: Lawyers on the Slopes 
by Deirdre Hanley Norman



19www.vsb.org THE CONSTRUCTION LAW AND PUBLIC CONTRACTS ISSUE | VOL. 72  |  DECEMBER 2023  |  VIRGINIA LAWYER

For nearly a century, the federal govern-
ment has supported domestic manufac-
turing through legislation favoring (and 

in many instances requiring) the purchase of 
materials and supplies manufactured in the 
United States. Perhaps the most famous exam-
ple is the Buy American Act of 1933, 41 U.S.C. 
§§ 8301-8305, referred to as “Buy American,” 
which applies to federal supply and con-
struction contracts. A group of statutes often 
referred to as “Buy America”1 expanded the 
concept beyond direct federal procurement 
contracts and introduced domestic content 
requirements for projects funded through, 
among other things, Department of Transpor-
tation grants. Domestic preference in federal 
spending has been a particularly important 
topic in recent years, as both the Biden and 
Trump administrations issued executive 
orders intended to maximize the use of goods, 
products, and materials produced in the  
United States in federally-funded projects.2

The 2021 Infrastructure Investment and 
Jobs Act (“IIJA”) 3 introduced a new  
domestic preference requirement through 
the Build America, Buy America Act 
(“BABA”).4 BABA generally requires that 
federal agencies ensure all iron, steel, man-
ufactured products, and construction mate-
rials used in infrastructure projects funded 
through federal financial assistance (e.g., 
grants and cooperative agreements) are 
produced in the United States.5 This applies 
to federal financial assistance awarded by any
federal agency, not just those agencies subject 
to specific Buy America statutes.

BABA empowered the Office of Manage-
ment and Budget (“OMB”) to issue guidance 
to assist federal agencies in applying the 
BABA domestic preference requirement.6 On 
August 23, 2023, OMB issued the final BABA 
guidance, adding a new part 184 to Title 2 of 
the Code of Federal Regulations.7 2 CFR Part 
184 went into effect October 23, 2023. 

2 CFR Part 184 confirms that BABA’s 
domestic content preference requirement, re-
ferred to in the guidance as the “Buy America 
Preference,” applies to infrastructure projects 
funded through federal financial assistance, 
regardless of whether infrastructure construc-
tion is the primary purpose of the funding 

award.8 “Infrastructure” under BABA is to 
be interpreted broadly and includes, among 
other things, highway structures and facili-
ties, dams, maritime facilities, drinking and 
wastewater systems, electrical transmission 
facilities, broadband infrastructure, and 
electrical vehicle charging facilities.9 An 
“infrastructure project” is “any activity related 
to the construction, alteration, maintenance, 
or repair of infrastructure in the United States 
regardless of whether infrastructure is the 
primary purpose of the project.”10 The BABA 
Buy America Preference must be included in 
all contracts and purchase orders issued under 
infrastructure projects subject to BABA.11

BABA requires three categories of items 
to be produced in the United States: iron or 
steel products, manufactured products, and 
construction materials.12 For each category, 2 
CFR Part 184 provides a definition and a test 
for determining whether an item is produced 
in the United States. Helpfully, the guidance 
clarifies that an item should be classified 
as falling within only one of the categories 
when determining BABA compliance.13 The 
determination of which category an item falls 
into, and therefore which BABA domestic 
preference test applies, is to be made based on 
the item’s status at the time it is brought to the 
work site for incorporation into the project.14

An “iron or steel” product is an item that 
consists “wholly or predominantly of iron or 
steel or a combination of both.”15 Under the 
BABA guidance, an item is “predominantly 
of iron or steel” if “the cost of the iron and 
steel content exceeds 50 percent of the total 
cost of all its components.”16 “Component” is 
also a defined term, and it refers to an article, 
material, or supply “incorporated directly 
into” an iron or steel product or a manufac-

Build America, Buy America: Be Aware
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“Infrastructure” under BABA is to be interpreted broadly and 
includes, among other things, highway projects, drinking and 
wastewater systems, electrical transmission facilities, 
broadband infrastructure, and electrical vehicle charging 
facilities.
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tured product.17 For items in which 50 percent 
or more of the components by cost are made 
of iron or steel or a combination of both, all
manufacturing processes for the iron or steel 
in the item, “from the initial melting stage 
through the application of coatings,” must 
be performed in the United States to count 
as being “produced in the United States” for 
purposes of BABA compliance.18

The BABA guidance includes a list of items 
classified as “construction materials.” The list 
includes, among other things, non-ferrous 
metals, glass, fiber optic cable, lumber, and 
drywall.19 Each listed construction material 
is subject to its own specific test to determine 
whether it is produced in the United States for 
purposes of BABA compliance.20

A “manufactured product” is an item 
not otherwise classified as an “iron or steel 
product” or “construction material” which 
has been “processed into a specific form and 
shape” or has been “[c]ombined with other 
articles, materials, or supplies to create a 
product with different properties than the 
individual articles, materials, or supplies.”21

For purposes of BABA compliance, a manu-
factured product is considered to have been 
produced in the United States only if it was 
manufactured in the United States and “[t]he 
cost of the components of the manufactured 
product that are mined, produced, or manu-
factured in the United States is greater than 55 
percent of the total cost of all components of 
the manufactured product.”22 2 CFR § 184.5 
provides guidance on how to calculate the val-
ue of components in a manufactured product.

BABA allows for several types of waivers 
to the Buy America Preference, including for 
non-availability, unreasonable cost (i.e., when 
inclusion of domestic products would in-
crease the cost of the project by more than 25 
percent), and public interest.23 BABA requires 
completion of a justification process before 

a waiver can be issued.24 The availability of a 
waiver may depend on the agency awarding 
the financial assistance. For example, the 
Department of Transportation has issued a 
waiver for projects under small grants or fea-
turing a de minimis amount of foreign steel, 
manufactured products, and construction 
materials.25

Contractors can find themselves subject 
to the BABA Buy America Preference even if 
they never perform on projects for the federal 
government. States and localities can be fed-
eral financial award recipients, and contracts 
for infrastructure projects funded through 
these awards will likely carry with them the 
BABA Buy America Preference. Contractors 
should consider whether BABA applies before 
entering a contract on a local infrastructure 
project. 

Further, contractors should be aware that 
BABA, Buy American, and Buy America are 
distinct regimes with different requirements. 
For example, a manufactured product might 
be considered domestic under BABA but 
non-domestic under Buy American because 
of the different thresholds applicable un-
der the different regimes.26 Moreover, trade 
agreements that might apply in a federal 
procurement context to allow the provision 
of non-domestic items to the federal govern-
ment might not apply under BABA to a local 
government infrastructure project funded 
through a federal grant.27 Similarly, Buy 
American recognizes certain exceptions for 
commercially available off-the-shelf items that 
are not currently recognized under BABA.28

Further, BABA does not supersede Buy Amer-
ica statutes when the pre-existing domestic 
content requirements are as strict as or stricter 
than those required by BABA.29 For exam-
ple, contractors working on projects funded 
through awards from the Department of 
Transportation could find themselves subject 
to both BABA and a separate Buy America 
statute. Domestic preference compliance can 
be a complicated matter for contractors, 
particularly in the current climate of ever 
changing and ever stricter requirements.
These restrictions are not going away any 
time soon, so domestic preference compliance 
remains a critically important area of focus for 
any contractor involved in public contracting, 
be it federal, state, or local. 

States and localities can be federal financial award 
recipients, and contracts for infrastructure projects funded 
through these awards will likely carry with them the BABA 

Buy America Preference. 

BUILD AMERICA, BUY AMERICA
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